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| TEM No. 1B Court No. 5 SECTION 11 B
(For Judgnent)

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NO. 1323 OF 2012
CHAI TU AND ORS. Appel lant (s)
VERSUS
STATE OF UTTAR PRADESH Respondent (s)
Date : 25/04/2014 This Petition was called on for judgnent today.
For Appellant (s) Ms. Anuradha Mt akar, Adv.
For Respondent (s) M. Ardhendunali Kumar Prasad, Adv.
Hon’ bl e M. Justi ce C. Nagappan
pronounced Judgnment of the Bench conprising Hon' bl e
M. Justice T.S. Thakur and Hi s Lordship.

The appeal is partly allowed in terns of

the signed judgnent.

(Shashi Sar een) (Veena Kher a)
Court Master Court Master

Si gned Reportable judgnment is placed on the file.
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REPORTABLE
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO 1323 OF 2012
Chaitu & Os. .. Appel I ant (s)
ver sus
State of Uttar Pradesh Respondent ( s)

JUDGMENT



C. NAGAPPAN, J.

1. This appeal is preferred against the judgnent of the
H gh Court of Allahabad in Crininal Appeal No. 2986 of
1982. The appellants herein are accused Nos. 2, 4 and
7 respectively, in Sessions Trial No.106 of 1980 on
the file of Illrd Additional Sessions Judge, Mrzapur
and they were tried along with 4 others and all of
them were convicted for of fences under Sections 147
323/ 149 and 302/ 149 | PC and each of them was sentenced
to undergo rigorous -

2. inprisonnent for 1 year for the offence under Section

147 | PC, six nmonths rigorous inprisonment for the

of f ence under Section 323/ 149 IPC and life
i mpri sonnent for t he of fence under Secti on 302/ 149
| PC. Aggrieved by the conviction and sentence accused

Nos. 1 to 7 preferred crimnal appeal No.2986 of 1982

and the Hi gh Court by inpugned judgnent dated 3.2.2012
3

di smi ssed the appeal preferred by accused Nos. 2, 4

and 7. The appeal s preferred by accused Nos. 1, 3,5
and 6 st ood abat ed as t hey wer e reported dead.
Chal | engi ng the sane accused Nos. 2,4 and 7 have

preferred this appeal

3. The prosecution case in brief is as foll ows:

Accused Jokhai, Nachakau and Sadhu are brothers being

sons of Barakau and accused Chaitu, Kishana and Kinka are brothers

bei ng sons of Chhote. These six accused belong to the sane

famly. The accused Dhorha was originally resident of a village

in Bi har. Deceased Raj mani @ Bi hari was t he nephew of t he
conpl ai nant/ PW. Gonti . Al -

of themwere residents of village Layan and their agricultura
| ands were situated near by each others. On 1.2.1980 at about

8.00 P.M when PW CGonti and his nephew Rajmani @Bi hari were



irrigating their lands with canal water, accused Jokhai went there

and opened Muhar of Nali and diverted the water of the canal to

flowinto his field. On this issue there was altercation between

the parties and al so scuffle between them which ended by the

intervention of PW2 Vishwanath and PWB Si kander. Accused Jokhai
went to his house and cane back again to the field along with

ot her accused and assaulted PWM CGonti and his nephew Rajmani @

Bi hari with | athi-danda, |egs and fists. Accused Chaitu gave
lathi blows to Rajmani as a result of which he fell down whereupon

accused Ki nka nounted upon his chest and beat himwith fists while
4

other accused gave blows with lathi, legs and fists. PW G
onti,

PW2 Vi shwanath and PWB Si kander intervened along with H nchha
Nar ai n, Jagannath and Surya Bali and due to their intervention
accused persons went to their house. Raj mani becane unconsci ous

as a result of injuries and was taken to house along with -

injured PWM CGonti . Due to distance and fear of the accused the

i njured could not be t aken to t he Pol i ce Station Hal i
a or

Hospital . In the early norning of 2.2.1980 while being taken to

Pﬁl ice Station Rajnmani succunbed to his injuries. PW CGonti wi
t

the hel p of PWB Si kander prepared a witten report and | odged the
same with PW Sub-Ilnspector Surya Bali Singh at Police Station
Hal i a. Ex Ka-1 is the conplaint. Ex Ka-5 is the Chick report. EX

Ka- 6 is t he G D entry. PV Sub- | nspect or t ook up
t he

i nvestigation prepared Ex. Ka-9 Panchayatnama and sent the body

for post-nortem

4. PWF Dr. Mohd. Tauhid was Medical O ficer at P.H C

Lal ganj on 2.2.1980 and he exam ned
t he

compl ai nant / PW Gont i at 8. 45 P.M and f ound
t he

followi ng injuries:

1. Superficial injury in the formof abrasion 1.5
cmx 2 cmin the left upper arm anteriorly, 8



cmaway fromthe lateral end of the clavicle.
Tender ness and si gns of i nfl ammati on

present. Simlar injury was present in the
same upper armin the mddle neasuring 2 cmx 3
cmlaterally.
2. -
3. There was bl ackening of the nail of left ring
5

finger with mark of clotted blood at the margin
of the nail. Tenderness and inflammation signs
wer e present.
4. Transverse linear skin deep injury of 2.5 cmx
= cm with bl ood cl ot and al | si gns of
i nfl ammati on on t he dor sal surface of t he
junction of the first and m ddl e phal anx of the
right ring finger. Dried blood was noted by PW
in the pal mof PW.
5. Superficial abrasion of 1.5 cmx 2cm 5 cm
above the hyloid (sic) process of ulna dorsally
inthe right forearm
6. Tenderness in the left thigh in the upper part
at the bony protuberance posteriorly with sign
of inflammation.
7. Transverse linear skin deep injury of 4 cmx =
cm wth hai r caught in t he wound with dried
blood clot in front of head, 6.5 cm above the
right eye-brow. There was injury 1.5 cmx 2 cm
superficial tender on the niddle of the head 2
cmleft to the md line. Dried bl ood clot was
al so found over the injury by PW.
8. Pain and tenderness on the right side of the
neck wi t hout si gns of i nfl ammati on with t wo
scratch mark was al so present.

Ex.Ka-3, is the injury report i ssued by hi m expressing
opinion that the injuries were sinple in nature.
5. PW Dr. V.J. Khanna, Medical Oficer in District
Hospital M rzapur conducted the autopsy on the
dead body of Rajmani on 3.2.1980 at 11.00 A M
and found the following ante norteminjuries on

it:
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1. Contusion 10 cmx 6 cmon the right frontal
regi on of scalp.

2. Traumatic swelling 10cmx 8 cmon the anterior
aspect of left forearmon its upper part.

3. Traumatic swelling with abrasion 10cmx 8 cm on
the I ower part and back of left forearm

4, Contusion in the area of 10cmx 6 cmon right
chest.

5. Traumatic swelling 9 cmx 6 cmon the upper



part and back of right forearm
6. Contusion and swelling 15 cmx 8 cmon the
anterior and upper part of right |eg
7. -
8. Traumatic swelling 5 cmx 2 cmon the back of
neck.
9. Contusion 3 cmx 2 cmon upper part and back of
left Ieg.
On i nt ernal exam nation of injury No. 1 he f ound skul
fractured and brain congested with clotted bl ood inside. He
expressed opinion that the death has occurred on account of
shock and henorrhage due to injuries particularly due to
i njury No. 1. Ex Ka-4 is the post-nortemreport.
6. In order to prove its case the prosecution exani ned
PWM to 7 and marked Ex. Ka-1 to 21 besides materi al
Exhs. 1 to 9. DW was exami ned on the side of the
def ence. The trial court found all the accused guilty

of the charges franed and sentenced them as narrated
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above. On appeal preferred by all the accused t he
convi ction and sentence i nposed on accused nos. 2,4 and

7 were confirmed and the appeals preferred by the

ot her accused st ood abat ed. Chal | engi ng t he same
accused no.2 Chaitu, accused no.4 Kishana and accused

no. 7 Dhorha have preferred the present appeal

7. e heard t he | ear ned counsel appeari ng for t he
appel lants as well as the |earned counsel appearing

for the respondent-state.

8. The prosecution case is t hat accused nos. 1 to 7
attacked and caused the death of Rajmani @ Bi hari
during the occurrence. Si x of the accused bel onged to
the sane fanmly and the remai ning one was a resident

of t he same vi | | age. PWL Gont i is t he uncl e of



deceased Rajmani @Bihari and his agricultural |and

was situated nearby to the | ands owned by accused

no. 1Jokhai and their |lands were being irrigated by a

sub canal . PW2 Vi shwanath and PWB Si kander were al so
residing in the same village and their agricultura

|lands were situated at a little distance fromthe

above | ands and were being irrigated by another sub
canal . PW 1 to 3 were exam ned as having w tnessed
t he occurrence. According to PWM Gonti, on 1.2.1980

at about 8.00 pm he and his nephew Raj mani @ Bi hari

were irrigating their lands with sub canal water and
8

accused no.1 Jokhai -
came there and opened Muhar of Nali and diverted the
water flowinto his field which led to altercation and
scuffle bet ween them and PW2 Vi shwanat h and

Si kander intervened and accused no.1 Jokhai went to

his house and after few nminutes he cane back again to

the field along with other accused and accused Chaitu

gave lathi blows to Rajmani and when he fell down

accused Ki nka nounted upon his chest and beat himwith

fists whil e ot her accused gave bl ows to hi m
lathi, legs and fists and they al so beat PW CGonti and

due to intervention of PW Vishwanath and PWB Si kander

PWB

and three ot her vill agers t he accused per sons

returned to their house and Raj mani becane unconsci ous

because of the injuries and was taken to his house

along with PW Gonti and on the next day norning while

bei ng taken to Police Station Rajnani succunbed to the

injuries. PW2 Vi shwanath and PWB Si kander in their

testi noni es corrobor at ed t he version of PWL
about the occurrence. The occurrence took pl ace at
about 8.00 pmin the night and PW 2 and 3 were

irrigating their lands in the noonlight and on seeing

the occurrence they intervened -



10. and brought it to an end and their testinonies are
cogent and trustworthy. PWL Gont i sust ai ned simpl e
injuries during the occurrence as evident from Ex. Ka-3

injury report. Accepting the testinmonies of PW 1 to 3
9

it is clear that accused nos.1 to 7 caused injuries to

Rajmani @Bi hari as well as PW CGonti. . In fact the
occurrence has been adm tted by accused no. 1Jokhai who

al so | odged t he conpl ai nt at Pol i ce Station Hal i a
alleging that while he attenpted to divert the water

to his field for irrigation, it was obstructed by PWM

Gonti and Rajmani and they al so attacked hi mand he

al so wielded blows with | athi

11. The occurrence place is situated at a distance of 8
nmles fromHalia Police Station as shown in Ex.Ka-5
Chick report and according to P 1 to 3 the injured
Raj mani could not be taken to the Police Station or
Hospi t al on t he occurrence ni ght itself due to
di stance factor and fear of accused and in the next
day nmor ni ng when they took himto the Police Station
he succunbed to the injuries on the way. -
12. The delay in lodging the First Information Report is

properly expl ai ned.

13. Raj mani di ed of honicidal violence is established by
the medi cal evidence adduced by the prosecution. PV
Dr. V.J. Khanna conducted the autopsy on 3.2.1980 at
11.00 a.m in District Hospital Mrzapur and found
ei ght ante norteminjuries. The first injury was a
contusion on the right frontal region of scalp and on

internal exami nation he found skull fractured and the
10

brain congest ed with t he clotted bl ood. He has
expressed opi ni on t hat t he death has occurred on

account of shock and henmorrhage mainly due to injury



no.1 found on the head. Ex.Ka4 is the post-nortem

report.

14. The | earned counsel for the appellants contended that
the occurrence took place 34 years ago on account of
sudden provocation and the act was comitted by the
accused without preneditation and four of the accused
are already dead and the present appellants are al so
aged persons and the act commtted by them woul d fal

under -

15. First Exception to Section 300 | PC. However ,

according to the | earned counsel appearing for the
respondent - St at e t he convi ction i nposed on

appel l ants is proper.

11. The | ands owned by PWL Gont i and accused
Jokhai were situated nearby and they were irrigated by the

wat er dr awn from t he sane sub canal . PWL Gomt
irrigating the wheat crop standing in his field when accused

no.1l Jokhai canme there and diverted the flow of water into

his owmn field which was situated ahead of the field of PWM

and that was objected to, which led to scuffle and grappling

between themand it came to an end on the intervention of PW

2 and 3. Accused no.1 Jokhai thereafter went honme. After

about 15 m nutes when the accused returned to the field, they
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found PW Gonti had continued to divert the flow of water

into his field. Thi s appears to have | ed to
al tercation between the two sides, which escalated into a

fight over the sharing of water. It was in the course of
this fight that the deceased was injured that led to his

deat h subsequently. It is evident that the assault was in

t he heat -

of passion on a sudden quarrel in which the accused cannot be

t he

no.1

was

anot her

said to have acted in an unduly cruel nanner. Evi dence shows

that the accused/ appellants gave blows with lathi, |egs and



fists mainly on the linbs of Rajnmani except injury no.1

whi ch was on t he head. Deat h of Raj mani was not
i nst ant aneous, r at her he di ed on t he next day of t he
occurrence. Considering the entire attendi ng circunstances

it was a case of grave and sudden provocati on and woul d fal
under the First Exception to Section 300 | PC and the of fence

woul d cone within the second part of Section 304 | PC and the

appel I ant s woul d be I'iable to be convi cted for t he sai d
of f ence.
12. We are of the considered view that inposition of

five years rigorous inprisonnent on each of the appellants
for the conviction under Section 304 Part |1 |IPC would neet

the ends of justice.

13. In the result the Crininal Appeal is partly allowed
and the conviction of the appellants for the offence under
12
Section -
302 read with Section 149 | PC and t he sent ence of life

i mpri sonnent each inposed on themare set aside and instead

they are convicted for the offence under Section 304 Part |

read with Section 149 | PC and sentenced to undergo five years

rigorous i mpri sonnent each. All ot her convi ctions and

sentences i nposed on them by the High Court are naintained.

L J.
(T.S. Thakur)
e
(C. Nagappan)
New Del hi ;

April 25, 2014



